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Disputes often arise, both under the Federal Arbitration Act, as well as the 
California Arbitration Act, as to which body decides whether a matter is to be arbitrated. 
In that regard, there is often a dispute as to whether an arbitral tribunal, or the Court, decides 
whether there has been a waiver of a contractual right to arbitrate.  

 
In a lengthy decision involving a number of arbitral issues, Desert Regional 

Medical Center, Inc. v. Leah Miller (2023) Westlaw 18142878, a California Court of 
Appeal affirmed a Trial Court's Order denying Desert Regional Medical Center's Petitions 
to Compel Nurses Leah Miller, Lynn Fontana, and Ranita Romero to arbitrate their labor 
claims alleging rest and meal break violations by the hospital. The hospital contended that 
the Trial Court erred when denying its Petitions to Compel Arbitration and by failing to 
stay the nurses' individual claims until after the completion of arbitration of a separate 
proceeding initiated by the nurses' union. The hospital also argued the Trial Court erred in 
denying the hospital's Petitions to Compel Arbitration based on a finding that the hospital 
had waived the right to arbitrate. In that regard, the hospital asserted the issue of waiver 
must be determined by the arbitrator, and not the Trial Court; and even if the Court had 
jurisdiction to decide waiver, there was insufficient evidence to support a finding of waiver.  

 
As relevant to this article, the Court of Appeal (which affirmed all of the rulings of 

the Trial Court) ruled that, whether or not the Federal Arbitration Act or the California 
Arbitration Act applied, the Trial Court had jurisdiction to determine the issue of waiver. 
Quoting the Court:  

 
 "Thus, regardless of whether state or federal law applies in 

determining whether a waiver is at issue for the court or arbitrator, 
the result is the same in this case: The trial court had jurisdiction to 
decide the issue of waiver."  

 
In support of its opinion, the Court of Appeal acknowledged that many procedural issues 
as to arbitration, such as time limits, notice, laches, estoppel, and other conditions 
precedent to arbitration will fall with the arbitrator.  However, the Court of Appeal ruled 
that the issue of waiver, in the first place, is one that the Trial Court has jurisdiction of. It 
should be noted that the Court of Appeal reviewed the Federal Arbitration Act, as well as 
the California Arbitration Act, including Code of Civil Procedure § 1281.2 in issuing its 
opinion.   



- 2 - 

 
The Desert Regional case is important in that it provides further authority that the 

issue of waiver will be one for the Trial Court, not the arbitral tribunal, to decide.  
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